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ANALYSIS OF 


Trl£ IN CAMERA EVIDENCE 


The Governncnt presen:ed affidavits fron: Dcimis J. Dociiz. 


Deputy Assistant Secretary of Defense for East Asia and Pacific 


Affairs (PI. Ex. 7); William B. Macomfaer, Deputy Under Secretary 
for Administration, Department of State (PI. Ex. 5;; Lt. General 
Melvin Zais, Director of Operations Directorate of the Joint Staff 
of the Military Joint Chiefs of Staff (PI. Ex. 6), aind Vice Admiral 
Noel Gayler, Director, National Security Agency (PI. Ex. 8). Messrs. 
Dooiin and Macomber were called by Respondents as adverse witnesses. 


As demonstrated by the following analysis, these affidavits, 
and the limited number of specific documents in the study which they 
cite, are utterly devoid of any credible evidence of a threat to national 
security. 
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Mr. Dooiin 

Mr. Dooiin, who according to his testimony in open court had 
been reviewing the study since 1969 for security purposes in connection 
with a request for access thereto by Senator Fulbright, set forth in his 
affidavit six specific instances of documents which he claimed would, if 
published, seriously impair national security. 


Item 1 in the affidavit lists certain documents that allegedly 
"describe in great detail" a 1965 memorandum from Maxwell Taylor to 
President Johnson listing respective negotiating requests of the United 
States and Hanoi which he described as "blue chips. " Mr. Dooiin stated 
that if this document were revealed, "the North Vietnamese w'ouid have 
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"fCeaso! i'lombinv the north; (cea:>e) military 
operations of the V'iet Cong Unit, [stop] increasing 
our forces in the south; withdraw our forces from 
the south; give amnesty to the Viet Cong; give econo¬ 
mic aid to the north. 


"Now i grant you those are perhaps blue chips, 
but they are the kind of blue chips that I would think 
today any high school graduate could put down. There 
is nothing in here of an intimate secrecy about blue 
chips. " 

This is the only docu.ment from the entire 47-volume series that the 
Government presented to the trial court for inspection. 


Item 2 refers to a 1966 report that the North Vietnamese had 
complained about leaks to the press with respect to negotiations through 
third party intermediaries, with specific mention of the "Lapira peace 
feeler." Upon cross-examination, Mr. Dooiin stated that he was un¬ 
aware of the classification of the report (Tr. 102) and did not even know 
what the "Lapira peace feeler" was (Tr. 105-E). but that in his judg- 

•’j' 

ment the document should nevertheless continue to be secret or top 
secret because such a disclosure would dry up future channels of com¬ 
munication to Hanoi. (Tr. i02-105E) Mr. Dooiin v/as thus unaware 
that the 'Lapira peace feeler, " which involved an Italian contact with 
Hanoi in 1965, had been a well-publicized matter prior to the litigation 


and indeed was lally described in a book entitled "The Secret Search 
for Peace in Vietnam" by Krasiow and Lurie. (Ibid. ) 
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itleci "The Last Crus,ado" written by Chesier L. Cooper, a former 


State Department official. (Tr. 110-ill» Post Ex. 2) 


Item 4 refers to the scenario of the overthrow of President 
Diem which had previously been widely known and, in any event, has 
already been published in newspapers not subject to injunction. 


Item 5 objects generally to any revelations as to negotiations 
with Manoi in the mid-1960's via other governments" on the basis that 
the governments involved could be embarrassed by their past roles 
and be less willing to help in the future. Mr. Doolin conceded, however, 
that it was well known that some governments have been attempting to be 
a channel of communication. In this regard, besides being unaware of 
the publicity given the Seaborn and Lapira contacts referred to above, 

Mr, Doolin was also apparently unaware of a recent well-publicized 

«“ 

article in LIFE Magazine concerning ex-Prime Minister Wilson's ver- 

» 

Sion of such activities. (Tr. 113) 


Item S refers to a SEATO operational plan which Mr. Doolin 
admitted he had not read. He did not know whether the plan was still 

in effect. (Tr. 120) 

Finally, Mr. Doolin had indicated in his prior testimony in 
open court that some of the subject documents gave information con- 
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be reiatlveiy simple to declassify documents upon application (Tr. 152), 
but the Court pointed out that there reaiiy v:as no indication that ir.y 
such procedure was a realistic one. {Tr. 153) 

With reference to classification of documents, Mr. Macomber 
agreed that the initial classification was made by the writer of the 
document who makes his subjective judgment thereon. (Tr. 179-180) 
While claiming that there was a routine procedure to declassify docu¬ 
ments, Mr. Macomb er was unaware as to whether that routine practice 
had been followed on the subject .documents. (Tr. 182) Mr. Macomber 
was questioned by the Court as to his views respecting how leaks could 
be prevented under the circumstances here where large volumes of 
documents were assembled. The Court specifically inquired as to 
whether Mr. Macomber felt that the remedy was to proceed to court 
to seek to enjoin the leaks. (Tr. 185) Mr. Macomber urged that in 
the absence of effective security restrictions there must be some remedy 

and thought judicial proceedings were the answer. (Tr. 185-186) The 

» 

Court replying noted the difficulties and problems which would follow 
from placing the enforcement of the Government's security problems 
in the hands of the Courts. (Tr. 187) 


Mr. Macomber expressed his concern over the dire results 
that would follow from the publication of the Vietnam study materials. 
He was asked whether in the eight days since the first New York Times 
publication there had been any actual incident reflecting his concern. 
(Tr. 173) He indicated that the .Australian Prime Minister had "in a 
remark made for our ears, stated that he was appalled. (Tr. 179) 


He cited no other instances. 
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General Z^is 


General Zai.s‘ affidc.vit states that he reesnri^r rs\^e\ved the 
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any of them at this time. He identiiies specific documents to support 
his conclusion* but these are so obviously lacking in substance that 
he, himself, backs away from them. Thus, he states, (p, 4): 

"My unwillingness to accept the responsibility 
for recommending declassification of any documents 
at this time is not premised upon these identifications 
or upon my expectations that upon further study of 
these documents, additional identifications will be 
made. " 

Instead, he says that because v/e are at war in Vietnam the documents 
should remain classified unless there is a positive assurance that their 
disclosure will not weaken the resolve of our allies in that war. 

The total incompatibility of this reasoning and the First Amend¬ 
ment standard is clearly demonstrated by the insubstantiality of the 
examples which he cites. He first refers (pp.2-3) to contingency plans 
in 1964 and 1965 for responding to a Chinese offensive. Conceding that 
"these particular operational plans are no longer in use, " he claims 
that they reveal "possible total force commitments and planned areas of 
operation which arc valid for future operations. " In view of the vast 
changes in U. S. forces levels in Southeast Asia during the past seven 
years, marked advances in military transportation capabilities in the 
interim, and the decided change in American foreign policy objectives 
as announced in the Nixon doctrine, these 1964 and 1965 contingency plans 
are patently obsolete. Moreover, examination of the documents cited bv 
General Zais reveals that they contain only vague references to the plans 
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in question and not the plana uicnnseit’'ss. Vo docunnent reierred 
lo sets forth possible troop level commitments or areas of deploy¬ 


ment. Indeed, one of the documents listed in this regard (IV. C. 5. p. G) 


contains nothing more than the vague genera iity that: 

’’A variety of CINCPAC conxingency plans were 
in existence at the time tvhich addressed the problem 
and called for various deployments, some of them pre¬ 
emptive, to deal with, it, " 

Similarly, the chronologies referred to by General Zais 
(at p. 3) are very general in nature and appear to deal primarily 
with the evolution of policy. The lack, of specifidty is demonstrated 
by the fact that one chronology (VoL TV. C. S (a), pp. i-xvii) covers 
the entire period from January 1965 to April 196 8 in 17 pages. Neither 
chronology contains references to troop deployment times as claimed. 

The third item is claimed to be a description of planning for, 
and past conduct of, certain covert operations in North Vietnam tvhich, 
if disclosed, would allegedly ’'foreclose the future conduct of such 
operations. " Analysis of the documents cited, however, reveals that 
they contain only the most generalized discussion of covert operations 
plans initiated in 196 3 and 1964. Indeed, the greatest specificity as to 
the type of operations proposed is contained in the following passage 

(IV. C. 2(a), p.2): 

"Instructions forwarded by the JCS on 26 November 
specifically requested provision for: '(1) harrass- 
ment; (2) diversion; (3) political pressure; (4) capture 
of prisoners; (5) physical destruction; (6) acquisition 
of intelligence; (7) generation of intelligence; and 
(8) diversion of DRV resources. " 

To paraphrase Judge Gcseil, supra , p. 2, these are covert tactics that 
'today any high school graduate could put dotm. There is nothing in here 
of an intimate secrecy. ” 
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.-‘.amirz.: Ga.vier 

.-idmir-i Gavier, Oirec:cr ci the Naiior.ai Securi-^'v 
•.varr.s ;hit pusiicaiic."; o;' th-i s-udv — azeriai mieht reveal sens!:!-.-; 
infornaiion on eiecrrcnic eavesdropping b" the United States. 

He picks out three passages from the study to document his 

concern -- one of February 9, 1967 about North Vietnamese trooo 

♦ 

movements and ttvo others concerning the Gulf of Tonkin incident of 
August 4, 1964. 

The quoted passage on enemy troops movements is much too 

vague to disclose the source as an electronic intercept. Thus it states 
(Affidavit pp. 2-3): 



.4.ny number of "intelligence sources" could have detected a division- 
sized troop movement, i. e., it could have been detected by aerial 
reconnaissance, electronic sensors, captured prisoners or documents. 
Special Forces and South Vietnamese patrols monitoring troop move¬ 
ments, xNorth Vietnamese agents, etc. Indeed, the number of qualifying 
words in the report v.'ould tend to indicate the lack of hard facts as to 
the intentions of the enemy that would be e.^pected if the information 
came from intercepts of enemv codes.« 


r^nv or^'hie'’ the-Government believes that a 

copy 01 this report is in the possession of the Post. 


3 



The two 'i'oiikiii Gull pciss 


a^es are as fellows: 


"At 1910 hours... ‘.'aceivea ir.forrr.aiioii iiidicaiirg 
attack by PGM PI Inir.’nsr.t.* Evider.iiv this was basca^on 
and (sic) intercepted cernmunicacions, later identificiu as a;-* 
intelligence source, ' Indicating that No nil Vietnam naval 
fources had been ordered to attack the patrol. " 


"In the meantime,... the engagement was described 
for higher headquarters — largely on the basis oi the de¬ 
stroyers’ radar and sonar indications and on radio intercept 
information. " 


This information is already a matter cf official public record 
and has been widely disseminated. Secretary McNamara first re¬ 
ferred to this message from the destroyer Maddox in his statement 
before a Joint Hearing of the Foreign Relations and Armed Services 
Committees of the Senate on August 6, 1964, and the full text of the 
cable was published in the record of 1968 hearings before the Senate 
Foreign Relations Committee as follows: 

"in the message sent by CTU72. i. 2 to AIG-181 
dated [deleted] the following sentence is included: 

'RCVD info indicating attack by PGM/P-4 imminent, 

; My position 19-10,7 N 107-003 proceeding southeast 
at best speed, 

A detailed chronology showing the dates and times of the 
cables from the destroyer and the information w-hich it obtained 
from radio intercepts is set forth in "Truth Is The First Casualty" 
by Joseph C. Goulden at pp. 256-57, Thus, it would come as no 
surprise to a trained intelligence agent familiar with the wide 
publicity given the Tonkin Gulf incident, that the Jiladdox was inter¬ 
cepting North Vietnamese communications at the time. 


Joint H -arings Before The Committee on Foreign Relations 
and the Committee on Armed Services, 88th Cong., 2d Sess., p. 8 
(1964), 

-- Hearings before the Committee on Foreign Relations, 90th 

Cong., 2d Sess., p. 34(1968). 
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*ne only ciiici* specific reicrencs in the Gavier affidavit 
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Reference to the source materials cited demonstrates not only that 
they date back to April, 1961 , but also that they are completely 

innocuous in nature. The full te:tt of the references cited is as 
follows: 




V.B. 4 Bk. 1, p. 51 (a): 

" Communications Intelligence: Expand the current 
program of interception and aireciion finding covering 
Vietnamese Communist Communications activities in 




"This program should be supplemented by a program, 
duly coordinated, of training additional Vietnamese Army 
umts in intercept and direction finding by U. S. Army 
Security Agency. Also, U. S, Army Security Agency 
tea ms could be sent to Vietnam for direct operations, 
coordinated in the same manner. 


V.B. 4 Bk. 1, p. 53 (last line): 


"The US Army Security Agency actions to supplement 

c ommunication^ntelligenc^willrequir e per s onnei 

equipment. 


B.B. 4 Bk. 1, pg, 84, para 6c: 


Lby'\ 

"Expand t^ communicatiois intelligence actions 
by inclusion of •A.rmy Security Agency 

personnel to train the Vietnamese Army in tactical 
COMINT ooerations. " 


Thus, the Gayler affidavit offers nothing which could possibly 
impair national s-rcuritv. 
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Ccr.ciusion 

Not surprisingly, -.hB Government has failed to identify a sin--'ie 

* ^ 

document in tnis historical study -.vaose publication would prssan: anv 
credible risk to national socuritju Indeed, its proof retlects a deep- 
seated -- almost reflex -- commitment by many high Government offi¬ 
cials to maintaining continued secrecy with respect to information 
once classified that has only historical significance. 


Finally, it is clear from its "Supplemental List of Special 
Items that the Government continues to tilt at windmills. In addition 
to designating some 100 items. i.ncluding one entire volume, the 
Supplemental List would bar publication of all documents that fall in 
13 broadly defined categories. These categories include, inter alia; 

Official communications which criticize present 
Vietnam officials or efforts by Vietnam Govem- 

ment Agencies or officials affecting vietaamization 
' programs. 

is 2if ^ 

^ 

Documents relating to the military involvement of 
any foreign Government in Vietnanisic) other than 
Ue S. and Vietnamese troops. 

^ «u 

Confidential information relating to peace negotia¬ 
tions assets or tactics. ” ‘ < 

The First Amendment clearly cannot tolerate continued prior restraint 
of a free press in order to permit the Government to further engage in 
the futile task of attempting to demonstrate that the disclosure of his¬ 
torical documents of this nature would present a grave and immediate 
threat to the national security. 

Respectfully submitted, 

William R. Glendon 
Roger A. Clark 
Stanley Godofsl^' 

Anthony F. Essaye 
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